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(United States Commissioner's Blanks.—No. A-2.)

COMPLAINT.

Sec. 29, Title 2, National Prohibition Act.

United States of America,

District of Montana,

Butte Division,—ss.

Before me, L. M. Van Etten, a United States

Commissioner for the District of Montana, Butte

Division, personally appeared this day J. Q. Adams,

who being first duly sworn, deposes and says that

on February 25th, 1930, at Butte, in the division

and district aforesaid, Stell Jordan and George

Anderson, unlawfully and knowingly did possess

intoxicating liquors, in a place of business.

Contrary to the form of the statute in such cases

made and provided, to wit. Section 29, Title 2, of

the National Prohibition Act.

Complainant further says that he has reason to

believe and does believe that are material

witnesses to the subject matter of the complaint.

C /omplainant further says that said

has been heretofore convicted for violation of said

Section of said Act, to wit :*

WHEREFORE this complainant prays that said

Stell Jordan and George Anderson may be appre-

hended and further dealt with according to law.

(Complainant's signature.) J. Qi. ADAMS.

*( State where and when. If no conviction, leave

blank.)
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Sworn to before me and subscribed in my pres-

ence this 25th day of February, A. D. 1930.

[Commissioner 's Seal]

L. M. VAN ETTEN,
United States Commissioner as Aforesaid.

Filed February 25, 1930. L. M. Van Etten, U. S.

Commissioner. [1*]

Filed March 18, 1930. C. R. Garlow, Clerk. By
L. R. Polglase, Deputy Clerk. [2]

(United States Commissioner's Blank No. T.)

Proceedings Before L. M. VAN ETTEN, a United

States Commissioner for the District of Mon-

tana, Butte Division.

UNITED STATES
against

STELL JORDAN and GEORaE ANDERSON.

RETURN OF U. S. COMMISSIONER.

CHARGE : Possessing Liquor.

BE IT REMEMBERED, That heretofore, to wit,

on the 25th day of February, A. D. 1930, came J. Q.

Adams, and filed in my office the affidavit of him-

self in the above cause.

Thereupon, on the 25th day of February, A. D.

1930, this case was heard. Present, E. H. Donovan,

*Page-number appearing at the foot of page of original certified

Transcript of Kecord.
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for the U. S. District Attorney, also the accused in

proper person, having George Toole for his counsel.

The defendant, Stell Jordon, was discharged.

I held the defendant George Johnson as probably

guilty, and required of him a recognizance in the

sum of $200.00 with surety in same amount, to ap-

pear in the District Court of the United States for

the said District, at Butte, Montana, on the first

day of the next term, 1930, which recognizance was

executed by said defendant with Ed. U. Eno and

William Lecos, sureties.

I annex hereto the said affidavit, and the said

recognizance of said accused.

Given under my hand and seal as Commissioner

as aforesaid, this 28th day of February, A. D. 1930.

[Seal] L. M. VAN ETTEN,
United States Commissioner as Aforesaid.

[Endorsed] : Filed March 18th, 1930.

District Court of the United States, District of

Montana, Butte Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE ANDERSON,
Defendant.
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VERIFIED PETITION AND MOTION FOR AN
ORDER TO RESTORE PROPERTY UN-
LAWFULLY SEIZED.

Filed March 18th, 1930. C. R. Garlow, Clerk.

By L. R. Polglase, Deputy. [3]

District Court of the United States, District of

Montana, Butte Division.

No. 2437.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE ANDERSON, alias GEORGE ROMAN,
Defendant.

INDICTMENT.

In the February, 1930, term of the above-entitled

court, held at the city of Great Falls, in the State

and District of Montana, the Grand Jurors of the

United States of America, duly empaneled, sworn,

and charged to inquire within and for the District

of Montana and true presentment make of all public

offenses against the laws of the United States within

the said state and district, upon their oaths and

affirmations do find, charge and present

:



United States of America. 5

FIRST COUNT.

(Sale.)

That on or about the 7th day of February, 1930,

one GEORGE ANDERSON, alias GEORGE
ROMAN, whose true name is to the Grand Jurors

aforesaid unknown, at and within that certain one-

story building, occupied by the defendant as a soft-

drink parlor, located at 219 South Arizona Street,

in the cit}^ of Butte, in the county of Silver Bow,

in the State and District of Montana, and within

the jurisdiction of this court, did then and there

wrongfully and unlawfully sell intoxicating liquor,

to wit, whiskey, the exact quantity and character

of which are to the Grand Jurors aforesaid un-

known, without then and there first obtaining a

permit from the Secretary of the Treasury, the

[4] Commissioner of Internal Revenue, the Com-

missioner of Prohibition, or the Prohibition Admin-

istrator for the Nineteenth Prohibition District, so

to do; contrary to the form of the statute in such

case made and provided, and against the peace and

dignity of the United States of America.

SECOND COUNT.

And the Grand Jurors aforesaid, upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That on or about the 25th day of February, 1930,

one GEORGE ANDERSON, alias GEORGE
ROMAN, whose true name is to the Grand Jurors

aforesaid unknown, at and within that certain one-
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story building occupied by the defendant as a soft-

drink parlor, and located at 219 South Arizona

Street, in the city of Butte, in the county of Silver

Bow, in the State and District of Montana, and

within the jurisdiction of this court, did then and

there wrongfully and unlawfully have and possess

intoxicating liquor, to wit, whiskey and gin, in-

tended for use in violation of Title II of the Na-

tional Prohibition Act; contrary to the form, force,

and effect of the statute in such case made and pro-

vided and against the peace and dignity of the

United States of America.

THIRD COUNT.

And the Grand Jurors aforesaid upon their oaths

and affirmations aforesaid, do further find, charge

and present:

That on or about the 25th day of February, 1930,

one GEORGE ANDERSON, alias GEORGE
ROMAN, whose true name is to the Grand Jurors

aforesaid unknown, at and within that certain one-

story building, occupied by the defendant as a soft-

drink parlor, and located at 219 South Arizona

Street, in the city of Butte, in the county of Silver

Bow, in the State and District of Montana, and

within the jurisdiction of this court, did then and

there wrongfully and unlawfully maintain a com-

mon nuisance, that is to say, a place where intoxi-

cating liquor was sold and kept in violation of Title

II of the National Prohibition Act; contrary to

the form, force, and effect of the Statute in such
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case made and provided, and against the peace and

dignity of the [5] United States of America.

WELLINGTON D. RANKIN,
United States Attorney for the District of Montana.

A true bill.

FRANK KNIGHT,
Foreman.

Filed in open court this 25th day of April, A. D.

1930. [6]

Filed May 22d, 1930.

[Title of Court and Cause—No. 2437.]

AMENDED PETITION AND MOTION FOR
RETURN OF PROPERTY AND SUP-
PRESSION OF EVIDENCE.

To the Honorable, the Judge of the District Court

of the United States, District of Montana,

Butte Division:

Comes now your petitioner and movant and re-

spectfully shows to the Court that on and prior to the

25th day of February, 1930, he was in the business

of operating and conducting a soft-drink parlor on

the ground floor of that certain one-story brick

building located and being at No. 219 South Ari-

zona Street, Butte, Montana, within the jurisdic-

tion of this court. That on said day one J. Q.

Adams, a National Prohibition Enforcement Offi-

cer, and other persons whose names are unknown
to your petitioner, operating within the jurisdiction
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of tins court, entered into and upon the said prem-

ises, while your petitioner was in the quiet and

peaceable possession thereof, and without any

search-warrant did make search of said premises

for intoxicating liquors, but, finding none within

said premises, they did make search of some ou.t-

buildings situate in the rear of said premises and

did there discover and seize the same, and did ar-

rest your petitioner for the offense of unlawful pos-

session of intoxicating liquors in violation of the

National Prohibition Act, and at the same tunc did

seize, take and carry away the furniture and fix-

tures of said soft-drink parlor, against the wish,

will and over the protest of your petitioner, and

which were there and then being used for wholly

legitimate purposes by your petitioner in operat-

ing and conducting his said soft-drink parlor.

That at said time your petitioner was, and now

is, the owner and entitled to the possession of said

property, described as follows, to wit:

% doz. 16 oz. glasses

;

1 doz. 12 oz. glasses;

1 doz. 8 oz. glasses;

All of the value of $7.00. [7]

1 barber's mirror of the value of $100.00;

1 wall clock of the value of $15.00;

1 cigar case of the value of $30.00

;

1 wall case of the value of $35.00

;

1 front bar of the value of $75.00;

1 back bar of the value of $150.00;

1 National Cash Register of the value of $225.00.
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Said property so unlawfully seized was and is of

the reasonable market value of $637.00.

That since said seizure was made, the plaintiff

herein, United States of America, has adopted the

same, and said property is in the custody of the

United States Marshal for the District of Mon-

tana, subject to the jurisdiction and orders and

judginents and decrees of this Honorable Court.

That, after his arrest, your petitioner was taken

before L. M. Van Etten, United States Commis-

sioner for the District of Montana, at Butte, Mon-

tana, where he entered a plea of not guilty to the

charge filed against him, viz., unlawful possession

of intoxicating liquors in violation of the National

Prohibition Act (Title 27, U. S. Codes) and he was

admitted to bail, and thereafter an information was

filed in the above-entitled court charging your peti-

tioner with a violation of divers provisions of said

National Prohibition Act, all pertaining to and

growing out of the aforesaid alleged unlawful pos-

session of intoxicating liquors at the time and place

aforesaid.

Your petitioner believes that the United States

Attorney for the District of Montana, in charge of

the prosecution of your petitioner, at his trial on

said information intends to use some or all of the

above mentioned and described property as evidence

against your petitioner at his trial on said informa-

tion unless an order be made and entered herein to

suppress the same as evidence.

That all of said property is capable of being and

was used for legitimate purposes at the time of its
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seizure, for that, at said time and place, your peti-

tioner was engaged in the business of selling at re-

tail cigars, cigarettes, confections and soft drinks

containing less than one-half of one per cent [8]

of alcohol by volume. That none of said property

was used for the unlawful transportation or in or

about the manufacture of intoxicating liquors, and

none there is designed for the manufacture of in-

toxicating liquor or for use as containers of intoxi-

cating liquors.

WHEREFORE, petitioner prays that evidence

of said property be suppressed at his trial on said

information; that an order be made and entered by

this Honorable Court for the disposition and return

of said property and all thereof to your petitioner.

GEORGE D. TOOLE,
C. S. WAGNER,
Attorneys for Petitioner.

Duly verified.

Service acknowledged and copy received this 22d

day of May, 1930.

HOWARD A. JOHNSON,
Asst. United States Attorney for the District of

Montana.

Filed May 22d, 1930. [9]
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No. 2437.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE ANDERSON, alias GEORGE ROMAN,
Defendant.

MINUTES OF COURT—MAY 23, 1930—JUDG-
MENT.

The United States Attorney with the defendant

and his counsel George D. Toole, Esq., and C. S.

Wagner, Esq., present in court. The defendant

was duly arraigned and answered that his true

name is George Anderson. Thereupon the defend-

ant waived the reading of the indictment and en-

tered a plea of not guilty.

Thereupon the following named persons were

duly impanelled, accepted and sworn as a jury, etc.

Thereupon C. A. Olson was sworn and examined

as a witness for the United States, whereupon de-

fendant withdrew his former plea of not guilty and

entered a plea of guilty as charged, and the Court

thereupon rendered its judgment as follows, to wit:

That whereas the said defendant having been

duly convicted in this court of the offense of unlaw-

fully selling and possessing intoxicating liquor and

maintaining a common nuisance, in violation of the

National Prohibition Act, committed on February

7th, 1930, and Feb. 25, 1930, at Butte, Montana

:
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It is therefore CONSIDERED, ORDERED and

ADJUDGED that for said offense you, the said de-

fendant, be confined and imprisoned in the county

jail at Butte, Montana, for the term of thirty days,

and that you pay a fine of one hundred fifty dol-

lars, and costs taxed at $35.00, and be confined in

said county jail until said fine is paid or you are

otherwise discharged according to law. [10]

In the District Court of the United States, District

of Montana, Butte Division.

No. 552.

UNITED STATES OF AMERICA,
Libelant,

vs.

GEORGE ANDERSON {alias GEORGE RO-

MAN), and 1 Mixer, etc..

Libelees.

LIBEL OF INFORMATION. '

The United States of America by Arthur P.

Acher, Assistant United States Attorney for the

District of Montana, brings this libel of informa-

tion against the libelees above named, and alleges:

1. That on or about the 25th day of February,

1930, at and within that certain soft-drink parlor

operated by the defendant and located at 219 South

Arizona Street, in the city of Butte, county of Sil-

ver Bow, State and District of Montana, within the

Internal Revenue Collection District of Montana,
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within the Nineteenth Prohibition District and

within the jurisdiction of this court, J. Q. Adams,

Sanford L. Smith, Burr Hill, Ben Holter, E. H.

Donovan, Federal Prohibition Agents and S. A.

Roberts, Deputy Prohibition Administrator seized

on land the following described goods, merchandise,

articles, objects and personal property, to wit:

1 mixer,

1 cigar case,

1 cash register,

1 back bar bottom—3 sections,

1 small glass case,

1 mirror,

1 bar top,

1 bar base—2 sections,

1 wash rack and

1 back bar top with mirror.

2. That on said date the defendant George An-

derson {alias George Roman), at and within the

premises hereinbefore described, did, then and there

wilfully, wrongfully, unlawfully [11] and feloni-

ously have in his possession and custody and within

his control, certain goods, wares and merchandise,

to wit, whiskey and gin, a more particular descrip-

tion of which is to your informant unknown, intoxi-

cating in character and fit for use and intended for

sale for beverage purposes; which said intoxicating

liquors were goods and commodities for and in re-

spect whereof a tax was then and there due and un-

paid, which said intoxicating liquors were then and

there in the possession, custody and control of said

defendant for the purpose of being sold or removed
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by him in fraud of the internal revenue laws of the

United States of America and with the design to

avoid the payment of said taxes, then and there due

and unpaid; contrary to the form of the statute in

such case made and provided, and against the peace

and dignity of the United States of America; that

said property described in paragraph 1 hereof, at

the time of and prior to said seizure was in the

place and building where said intoxicating liquors

were found and in the possession of and under the

custody and control of said defendant.

3. That by reason of the premises the said goods,

merchandise, articles, objects and personal prop-

erty has become and is subject to forfeiture and

condemnation; and that before the commencement

hereof the seizure above mentioned was adopted by

the Federal Prohibition Administrator for said dis-

trict, and said property is now in his possession in

storage at the Jones Storage and Transfer Com-

pany, at Butte, Montana.

WHEREFORE libelant prays that due process

issue hereon; that a time and place be fixed for the

trial and hearing of this libel upon due notice to all

persons concerned; and that upon said hearing said

property be condemned and forfeited to the United

States, and that the same may be sold or otherwise

disposed of as provided by law.

ARTHUR P. ACHER,
Assistant United States Attorney for the District

of Montana. [12]



United States of America. 15

Duly verified by Arthur P. Acher March 20th,

1930.

Filed March 29th, 1930. [13]

[Title of Court and Cause.]

WARRANT OF ARREST AND MONITION.

The President of the United States of America to

the Marshal of the United States for the Dis-

trict of Montana, GREETING:
1. WHEREAS an information has been filed

in the District Court above named on the 29th day

of March, 1930, by the United States of America

against George Anderson (alias George Roman)

and 1 mixer, 1 cigar case, 1 cash register, 1 back

bar bottom—3 sections, 1 small glass case, 1 mirror,

1 bar top, 1 bar base—2 sections, I wash rack, 1

back bar top with mirror, as libelees, which said

property is in the possession of the prohibition

administrator for said district and claimed as for-

feited to the United States for a violation of Sec-

tion 1185, Title 26, U. S. Codes, and praying the

usual process and monition of said court in that

behalf to be made, and that all persons claiming

any interest in said property may be cited to an-

swer in the premises, and all proceedings be had,

that said property may for the cause in said in-

formation set forth, be condemned and forfeited to

the United States.

2. You are therefore commanded hereby to at-

tach the same and to detain the said property in

your custody until the further order of said court
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regarding the same, and to give notice of such

seizure to all libelees above named and to all per-

sons claiming the same or knowing or having any-

thing to say why the same should not be condemned

and forfeited pursuant to the prayer in said libel

of information contained, and that they be cited

to file with the Clerk of this court at the city of

Butte, State and [14] District of Montana, their

answer to said information setting forth their in-

terest in or claim to the property so libeled, if any

they have, on or before the 21st day of April, 1930,

which date is made by order of court the return day

hereon.

Said notice shall contain the substance of said

information and shall state the return day so or-

dered and you will cause the same to be published

in two consecutive weekly issues of the "Butte

Daily Post," a newspaper of general circulation,

published at Butte, Montana, and by posting a copy

thereof in the most public manner at Butte, Mon-

tana, at least fourteen days prior thereto ; and what

you shall have done in the premises do you then

and there make return thereon together with this

writ.

WITNESS, the Hon. GEORGE M. BOUR-
QUIN, Judge of the above-entitled court, in the

city of Butte, within said state and district, this

29th day of March, 1930.

[Seal] C. R. GARLOW,
Clerk.

By L. R. Polglase,

Deputy Clerk of Said Court. [15]
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[Title of Court and Cause—No. 552.]

MARSHAL'S RETURN.

United States of America,

District of Montana,—ss.

I hereby certify and return that I received the

within warrant of arrest and monition on the 1st

day of April, 1930, and executed the same on the

1st day of April, 1930, at Butte, Montana, by at-

taching the following-named property, to wit:

1 Cigar Case.

1 Back Bar Bottom—3 Sections.

1 Cash Register, 1 Clock.

1 Sm. Glass Case.

1 Bar Front—3 Sections.

1 WaU Case.

1 Mirror.

1 Bar Top.

1 Bar Base—2 Sec. Wash Rack.

1 Back Bar Top with Mirror.

That on said date I appointed R. T. McCulloch,

president of the Jones Transfer Co., Butte, Mon-

tana, custodian of said property; that I served

copy of warrant and monition on said R. T. Mc-

Culloch on said date; that on the 1st day of April.

1930, at Butte, Montana, I served copy of warrant

of arrest and monition on George Anderson, alias

George Roman, libelee; that I caused to be pub-

lished in the ''Butte Daily Post," a newspaper of

general circulation published at Butte, Montana,
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a notice of seizure in the above-entitled case, pub-

lishers affidavit being hereto attached and made a

part of this return; that I also posted a copy of

said notice of seizure at the county courthouse at

Butte, Montana; that there is hereto attached and

made a part of this return the original notice of

seizure; that there is hereto attached and made a

part of this return the receipt of R. T. McCulloch,

custodian, covering the property attached as afore-

said.

Dated at Butte, Montana, April 12th, 1930.

TOM BOLTON,
U. S. Marshal.

By James J. Maloney,

Deputy. [16]

[Title of Court and Cause—No. 552.]

DEMUREER.

Come now the libelees above named and demur

to the libel of information on file herein, and for

cause of demurrer state:

I.

That the said libel of information does not state

facts sufficient to constitute a cause of action.

GEORGE D. TOOLE,
C. S. WAGNER,

Attornej^s for Libelees.

Filed April 21st, 1930.
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ORDER OVERRULING DEMURRER.
On Circuit, the court has neither statute nor cases.

Therefore, in overruling the demurrer as it does,

it acts more or less pro forma without foreclosing

the matter in later proceedings.

May 12, '30.

BOURQUIN, J. [17]

[Title of Court and Cause—No. 552.]

ANSWER AND DEFENSE OF GEORGE AN-
DERSON, LIBELEE, TO LIBELANT'S
LIBEL.

To the Honorable, the Judge of the District Court

of the United States, Butte Division:

Comes now George Anderson, libelee, above

named and makes answer and defense to the libel of

information of file herein, as follows, to wit:

Admits that by order of court there has been

seized at Butte, within the State and District of

Montana, 1 mixer, 1 cigar case, 1 cash register, 1

back bar bottom, 3 sections; I wash rack, I back

bar top with mirror, which said property is in the

possession of the prohibition administrator for said

district and claimed to be forfeited to the United

States for a violation of Sec. 1185, Title 26, U. S.

Codes, and is held by the United States Marshal

for Montana.
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Admits it is prayed in said libel of information

that said property be condemned upon the grounds

therein alleged, viz., under the provisions of Sec-

tion 1185, Title 26, U. S. Codes. Denies any in-

toxicating liquors, fit for beverage purposes, or at

all, were found or seized in, upon or within the

premises located and being at 219 South Arizona

Street, Butte, Silver Bow County, Montana, within

the jurisdiction of this court, and alleges all the

intoxicating liquors claimed to have been seized

were not within the curtilage of said premises, but

were found by said federal prohibition enforcement

officers in a shed or sheds located in the rear of

said certain one-story brick building known as 219

South Arizona Street. [18]

Denies the allegations of the libel of informa-

tion not above specifically admitted or denied.

Alleges that when the seizure of said property

was made this libelee was, and now is, the owner

thereof, and he was arrested on a complaint for a

violation of the National Prohibition Act, but not

for the unlawful manufacture or the unlawful

transportation of said intoxicating liquors, but

only for the unlawful possession thereof. That

your libelee plead not guilty to said charge before

L. M. Van Etten, United States Commissioner for

the District of Montana, Butte Division, and was

thereupon admitted to bail. That an information

was thereafter filed against your libelee charging

him with a violation of the National Prohibition

Act, for the same alleged offense above referred to.

That by virtue of the premises the complainant
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herein, United States of America, Libelant, did

elect to prosecute this libelee under and by virtue

of the provisions of the National Prohibition Act,

Title 27, U. S. Codes.

Wherefore libelee prays that libelant's libel of

information be quashed and dismissed and that

said property be restored to this libelee.

GEOEGE D. TOOLE,
C. S. WAGNER,

Attorneys for Libelees.

Duly verified. [19]

District Court of the United States, District of

Montana, Butte Division.

No. 2437.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE ANDERSON,
Defendant.

No. 552.

UNITED STATES OF AMERICA,
Libelant,

vs.

GEORGE ANDERSON (alias GEORGE RO-

MAN), and One Mixer, etc..

Libelees.
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DRAFT OF PROPOSED BILL OF EXCEP-
TIONS OF GEORGE ANDERSON, DE-

FENDANT IN CAUSE No. 2437, AND LI-

BELEE IN CAUSE No. 552.

BE IT REMEMBERED, that criminal cause No.

2437 came on regularly for trial in the above-en-

titled court, to the court sitting with a jury, on the

23d day of May, 1930 ; whereupon the following pro-

ceedings were had:

Both parties announced ready for trial. The

plaintiff being represented by Wellington D. Ran-

kin, United States Attorney, and Howard A. John-

son, Assistant United States Attorney, and the de-

fendant being present and represented by George

D. Toole and C. S. Wagner, his attorneys. Wliere-

upon a jury was duly empanelled and sworn to try

the cause, and the following proceedings were had:

TESTIMONY OF CARROLL OLSON, FOR
PLAINTIFF.

CARROLL OLSON, a witness for the plaintiff,

being duly sworn, [20] testified

:

Direct Examination by Mr. JOHNSON.

My name is Carroll Olson, Federal Prohibition

Agent, Civil Service. I saw this defendant Feb-

ruary 7th of this year at 219 South Arizona Street

behind the bar. Agent Doyle and I entered the

place and purchased two rounds of moonshine whis-

key.
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Mr. TOOLE.—May it please the Court, at this

time defendant changes his plea from not guilty to

guilty.

Mr. WAGNER.—May it please the Court, we will

ask that an order be made and entered in this case

for the restoration of the property.

The COURT.—I'll hear the motion at some other

time at the conclusion of the jury term. If you

want to present anything on behalf of the motion

I'll hear you then.

Mr. WAGNER.—Next Tuesday, your Honor?

The COURT.—Yes, Tuesday. I believe there is

a libel filed in this case and also an answer to the

same ?

Mr. WAGNER.—Yes, sir.

The COURT.—All come up together.

Whereupon the Court sentenced the defendant

to thirty days in the common jail of Silver Bow
County, Montana, $150 fine, and costs, upon his plea

of guilty to the indictment charging unlawful sale

of intoxicating liquor February 7th, 1930, unlawful

possession of intoxicating liquor February 25th,

1930, and maintenance of a common nuisance on

February 25th, 1930; all in violation of Chapter II,

Title 27, U. S. Codes.

Thereafter, and on the 27th day of May, 1930, de-

fendant's petition for the restoration of property

filed in said criminal cause No. 2437 came on regu-

larh^ for hearing in connection with libel action No.

552, United States of America, Libelant, vs. George

Anderson (alias George Roman) and One Mixer,
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(Testimony of Ben Holter.)

etc., Libelees. Whereupon witnesses were sworn

and gave testimony as follows:

TESTIMONY OF BEN HOLTEK, FOE PLAIN-
TIFF.

BEN HOLTER, a witness for plaintiff and libel-

ant, being duly sworn, testified:

Direct Examination by Mr. JOHNSON. [21]

My name is Ben Holter. I am a federal prohibi-

tion agent. I assisted in the removal of fixtures at

219 South Arizona Street, Butte, on February 25th

of this year. I didn't make the search. The

search had been made before I got there. There

was no whiskey or gin in bottles there at that time.

Mr. WAGNER.—I think John Quincy Adams is

the man who knows all about that. He made the

seizure. I don't think Mr. Holter knows.

Mr. JOHNSON.—If your Honor please, I didn't

know this matter was set for to-day. I thought it

would be just the motion in the criminal case. For

that reason I didn't have Adams here.

The WITNESS.—I cannot state anything fur-

ther in this matter. Only after—not on that day,

I seized quantities of whiskey there afterwards at

the premises. I found 102 half-pints and 12 gallons

of whiskey and 2 gallons of gin there on one search.

I would say that was six weeks or two months ago.

There w^ere no revenue stamps on the bottles con-
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(Testimony of Ben Holter.)

taining these liquors. They were moonshine whis-

key. Plain bottles and plain jugs.

Mr. WAGNER.—We ask to have the testimony

stricken because the libel action is not based upon

the seizure made by Mr. Holter. Neither is the

prosecution of the defendant Anderson based upon

it.

The COURT.—It wouldn't be sufficient evidence

to start the libel action. The motion will be denied.

If entitled to any consideration, the Court will give

it. Mr. WAGNER.—Exception.

Mr. WAGNER.—I just want to ask Mr. Holter

another question.

Q. You didn't find Mr. Anderson in charge at the

time 3^ou found this liquor, did you*? A. No, sir, I

believe another man was in charge at that time. I

wouldn't say for certain, but I believe that. I don't

believe Mr. Anderson was in charge of the place.

The search I made was after the place had been

raided by other prohibition agents. Anderson was

in charge at the first. [22]

TESTIMONY OF GEORGE W. DOYLE, FOR
PLAINTIFF.

GEORGE W. DOYLE, a witness for the plaintiff

and libelant, being duly sworn, testified:

Direct Examination by Mr. JOHNSON.

My name is George W. Doyle. I am a federal

prohibition agent. I was at these premises with
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(Testimony of George W. Doyle.)

agent Olson on February 7th of this year and pur-

chased a few drinks of moonshine whiskey from

George Anderson. He is the defendant named as

libelee in this case. At that time there was practi-

cally all the fixtures of the old-time saloon, bar,

back bar and mirror, wash rack, small glass show-

case, with a few cigars and cigarettes, and cash

register.

Cross-examination by Mr. WAGNER.

I did not assist in removing this property. I

didn't find any liquor upon the premises. I didn't

assist in this search. As to whether any liquor was

found on the premises, I don't know. There was

none at the search. All I know about the case is

I purchased whiskey in there on February 7th.

Mr. WAGNER.—Well, that's all right. The de-

fendant has plead guilty to that already. He plead

guilty and was convicted upon the indictment for

the possession and sale, your Honor, and nuisance.

The COURT.—What defendant?

Mr. WAGNER.—Anderson, the defendant, has

already plead guilty, so this is immaterial.

TESTIMONY OF ED. DONOVAN, FOR PLAIN-
TIFF.

ED. DONOVAN, a witness for plaintiff and libel-

ant, being duly sworn, testified:

Direct Examination by Mr. JOHNSON.

I am Ed. Donovan, federal prohibition agent. I
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(Testimony of Ed. Donovan.)

assisted in the search of the premises at 219 South

Arizona Street on February 25th. There was in-

toxicating liquor found there. Some 2 gallons of

gin and a small amount of moonshine whiskey.

Q. Any revenue stamps on any of the containers

in which the liquor was found? [23]

Mr. WAGNER.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Overruled. You may answer.

Mr. WAGNER.—Exception.

A. There was not.

The WITNESS.—I helped remove the fixtures

at that time, consisting of a cigar case, back bar,

cash register, small glass case, mirror and wash

rack.

Cross-examination by Mr. WAGNER.

I found the gin right out the back door in a shed

to the rear. The shed leading from the back door

of these premises. The moonshine was on the bar

when I came in. That had been seized when I

came in by Adams and Smith. The only liquor I

know anything about was outside of the room where

the property was seized, but it was in an inclosure

of the same premises. Q. Well, 217 South Arizona

Street is within the same inclosure too, isn't it? A.

Yes it is, but this is directly back of the door.

217 was abated at the time. When I say that the

whiskey on the bar was seized before I got in there,

that just from what people told me, and isn't of my
own knowledge. Q. And you took half a dozen 16-
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ounce glasses, one dozen twelve-ounce glasses, and a

barber's mirror, wall clock, cigar case, wall case,

front bar, back bar, and National cash register,

—

those are the articles you took*? A. Yes, they were.

Q. Well, now, did you see any of this glassware be-

ing used for dispensing liquor? A. I stated that

I just came in. Q. I'm asking you, answer me yes

or no. A. No. Q. Did you see any of these other

articles used in connection with the sale or conceal-

ment of intoxicating liquor? Mr. JOHNSON.

—

Objected to as inmaaterial and improper cross-ex-

amination. The COURT.—He may answer. The

WITNESS.—No, I did not.

Mr. JOHNSON.—If your Honor please, as I

stated awhile ago, I did not know this case was com-

ing up. I would like to move for a continuance

until 1:30 to produce witnesses. [24]

The COURT.—Very well you may proceed with

the argument.

Mr. WAGrNER.—Well, if your Honor please, we

wish to place Mr. Anderson on the stand.

The COURT.—I suppose both cases are the same

so far as argument is concerned.

Mr. WAGrNER.—^As long as we have the stenog-

rapher here I presume that it would not be out of

place to take Mr. Anderson's testimony.

The COURT.—You may if you want to. This is

the same gentleman who was convicted on his plea

of guilty?

Mr. WAGNER.—The same gentleman, and he

has claimed the property.
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TESTIMONY OF GEORGE ANDERSON, IN
HIS OWN BEHALF.

GEORGE ANDERSON, a witness called for the

defendant and libelee, in his own behalf testified,

after being duly sworn:

Direct Examination by Mr. TOOLE.

My name is George Anderson, and I am the

George Anderson who has on file here an amended

petition for the return of property. I am the same

George Anderson whose name appears on the moni-

tion and libel proceedings before the court. I am
familiar with the premises located at 219 South Ari-

zona Street. I worked there extra, and the day

before the arrest I bought the fixtures from Mr.

Kline, and what was in there I had no knowledge.

Whiskey glasses I knew nothing of. I ran a lunch

and soft drinks, but no whiskey in the place at the

time of the raid. I was the owner of the personal

property and fixtures at the time of the seizure. I

was the owner on the 25th of February, 1930. The

list contained in my petition for return contains a

full and correct list of all of the property taken at

that time that was seized by the officers, as far as my
knowledge goes.

The COURT.—Whose petition?

Mr. WAGNER.—This petition.

The COURT.—In court here?

Mr. WAGNER.—Yes. [25]

The COURT.—Very well.
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(Testimony of George Anderson.)

The WITNESS.—To my knowledge it is correct.

Mr. TOOLE.—What is the value of that prop-

erty?

A. I valued it at $6*00 or $650. There was a bar

there, Brunswick Balke bar attached to the floor and

the corners braced in; a showcase, wall case and

back bar; a barber's mirror on the east or south

wall. My purpose was to run a lunch-counter there

and soft drinks. I was there when the search was

made. They called me out in the back and there

was a big ice-box in the back yard outside the back

door. There was no liquor found inside the room

where the personal property was located. At the

time the seizure was made I was using the premises

for soft drinks, cigars, tobacco, cigarettes, some

gum, soda water, near beer and ginger ale. As to

the volume of business done there, I had only one

day there. $25 the first day. The day before was

my first day there. The kind of soft drinks I

served were different varieties of soda water, near

beer and ginger ale. My business is cook, and I

intended starting a lunch-counter there.

Cross-examination by Mr. JOHNSON.

My name is George Anderson. The date I took

that place over was the day before the raid. Two

days before that I took possession, and the day of

the raid was my second day. There was only one

raid there so far as I know, to my knowledge. That

was when these fixtures were taken. Before that I

worked extra off and on three or four shifts for
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(Testimony of George Anderson.)

Mr. Kline, the man I bought from. I plead guilty

in this court to the sale on February 7th, and to

the possession of Februaiy 25th of this year. That's

when I was working there.

The COURT.—Possession February 25th? Was
in possession at the time they found the bar and

fixtures ?

A. Yes, sir.

Witness excused.

Tlie COURT.—You may proceed with the argu-

ment. [26]

Whereupon the matters of law and of fact arising

upon the petition for the return of the property in

.said criminal cause No. 2437, and in the libel action

No. 552 were argued by counsel for the respective

parties, and, the arguments being concluded, the

Court recessed until 1:30 P. M. of said day for the

purpose of receiving further evidence. Whereupon,

court having resumed, STANFORD L. SMITH, a

witness for libelant, being duly sworn, testified

:

TESTIMONY OF STANFORD L. SMITH, FOR
LIBELANT.

Direct Examination by Mr. JOHNSON.

My name is Sanford L. Smith, federal prohibition

agent. I, with John Quincy Adams and a number

of other agents, searched the soft-drink parlor at

219 South Arizona Street, Butte, on February 25th,

1930. Agent Adams and I entered this place, 219

South Arizona, for the purpose of purchasing a

drink, and as I entered the bai-tender, I have an
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(Testimony of Stanford L. Smith.)

idea, recognized Mr. Adams, and started dumping

the whiskey out of a bar glass. I reached for it

and couldn't quite reach over the bar. Adams ran

around the bar and gTabbed it before he finished

dumping all of it. We got a whiskey glass full

of whiskey still in the glass he was trying to dump
out. Then in the ice-house, just in the rear, out-

side the rear door we got about nearly half a pint

from a jug. In a garage I should say sixteen or

eighteen feet in the rear of this place we discovered

3 gallons of gin buried in a hole in the ground and

covered with boards, and then dirt raked over the

top of it. There was a trail very plain and very

distinct leading from the back door of the premises

to the garage and also to the ice-house. The ga-

]'age was the place where this gun was cached that

I spoke of, three gallons. I saw the containers this

various liquor was in. I do not believe there were

any revenue stamps on any of them. Defendant

Anderson was there at the time back of the bar

trying to dump the whiskey when I went in.

Cross-examination by Mr. WAGNEE. [27]

I just figured it was whiskey he was trying to

dmnp or he wouldn't diunp it. We fomid a water

glass containing about a whiskey glass of moonshine

whiskey in nmnber 219. That is in the vault, Mr.

Holter, I believe, has it. We found that behind the

bar.

The COURT.—Was this the whiskey he was

dumping ?
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(Testimony of Stanford L. Smith.)

The WITNESS.—Yes, we kept him from dump-
ing all of it. We saved about, what I would say, a

whiskey glass full.

Mr. WAGNER.—The gin and moonshine that you

have testified to, though, that was found outside of

number 219?

A. Part of it, yes, sir. The gin was found out-

side and part of the other. I don't know whether

the ice-house and garage are used by 217 as well as

219. They're all in the same enclosure as 219.

Anderson was arrested immediately. We arrested

him before we found this stuff in the garage and

in the ice-house. We arrested him when he started

dumping this stuff—started pouring this liquor.

He was taken before Van Etten, charged with the

unlawful possession of intoxicating liquor.

Q. That's the only charge that was placed against

him—charged with the unlawful possession of in-

toxicating liquor?

The COURT.—The record is the best evidence

of that.

Mr. WAGNER.—You know that subsequently

the Grand Jury indicted Anderson for a violation

of the Prohibition Law on account of this search

that you made on this particular day?

Mr. JOHNSON.—Objected to as immaterial and

not the best evidence, improper cross-examination.

The COURT.—I think so ; that is already proven.

Both proven by the record and otherwise.

Mr. WAGNER.—That is all.

The COURT.—How far was this garage?
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The WITNESS.—The garage, I'd say, about fif-

teen feet.

Q. Door?

The WITNESS.—Yes, leading to the rear.

Mr. JOHNSON.—How far was the ice-house

from the back door? [28]

A. I wouldn't say over eight feet. I was on the

same lot in line with the back door of the soft-

drink parlor. The enclosure I mentioned is a fence

around the lot. I would say about four and a half

feet high. It was a continuous fence all the way

around the back yard.

TESTIMONY OF BURR HILL, FOR LIBEL-
ANT.

BURR HILL, a witness for the libelant, being

duly sworn, testified:

Direct Examination by Mr. JOHNSON.

My name is Burr Hill. I am a federal prohibi-

tion agent, I assisted in the search of the premises

at 219 South Arizona Street February 25th, this

year, in company with Prohibition Agent Edward

Donovan, Ben Holter, Assistant Prohibition Ad-

ministrator, Sam Roberts, and Adams went to this

place to make investigation of purported violation.

Mr. Adams and Smith entered the premises first

and shortly afterwards the rest of the agents and

officers assisting in the search. We found a bottle

part full of moonshine whiskey in the ice-box in
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the ice-house; buried in a hole in the garage was

found three gallons of gin. The ice-house and ga-

rage were directly in the rear of 219 South Arizona,

within the enclosure. I saw the containers contain-

ing these liquors. There was not any revenue

stamps on them showing the payment of taxes.

Cross-examination by Mr. WAGNEiR.

Q. You didn't seize any property at the garage

where you found this liquor, did you?

A. Yes, sir.

Q. What did you seize there?

A. Whiskey, or, rather, gin.

Q. Just took the whiskey? A. Gin, rather.

Q. In the ice-box where you found a little whis-

key, you didn't take the ice-box?

A. Well, it was a home-made affair, and weighed

probably a couple of ton, and looked like a perma-

nent part of the lot. We didn't take anything out

of the garage except the gin, and nothing out of the

ice-box except the whiskey. We proceeded to go

into 219 and take out all the furniture and fixtures

in there. That included glass, [29] barber's mir-

ror, wall clock, cigar case, wall case, front bar,

back bar and National cash register; and at the

same time we arrested Anderson. He was taken

before Van Etten, United States Commissioner, and

charged with the unlawful possession of intoxicat-

ing liquor. That was the only charge placed against

him to my knowledge. The only reason we didn't

take the ice-box because it looked like a part of the
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premises. Besides the gin there was nothing in

the garage but an old tire. I didn't see any tools or

implements there. The garage was practically

empty except the gin. There might have been a

few boards and an old tire, that's about all. I

heard reports of law violation going on in there

before I went in there. The reports I heard was

'they were selling booze in there. I didn't hear

any reports that they were violating the Internal

Revenue law in there. I heard reports bootleg joint

and selling whiskey. It was my business to round

up bootleggers, and make search and seizure in

bootleg places. I have been a prohibition agent

since 1923, with the exception of a year and a half.

Since 1923 in my business as a federal prohibition

agent I have made many searches and seizures.

Prior to 1930, in the case of unlawful sale or pos-

session, I never did seize anything except the liquor

and containers. But in the case of manufacture I

would seize the stiU and things of that kind. In

case of unlawful sale and possession all I did take

was the liquor in containers. To the best of my
knowledge that's all my associates did.

Q'. To the best of your knowledge this thing never

happened mitil 1930—taking bars and fixtures—is

that correct '? A. That's correct.

The COURT.—How long have you been in ser-

vice?

The WITNESS.—Since 1923.

The COURT.—Anything further?

Mr. TOOLE.—We desire to introduce the record
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in the criminal case, No. 2437, The United States

against Anderson.

The COURT.—The record in the Anderson case?

Mr. TOOLE.—Yes, sir.

The COURT.—Very well. It may be admitted.

[30]

Which said record is as follows, to wit:

United States of America, plaintiff, vs. George

Anderson, defendant, criminal cause No. 2437.

(a) Indictment charging unlawful sale of intoxi-

cating liquor February 7th, 1930; unlawful posses-

sion of intoxicating liquor on February 25th, 1930,

and maintenance of a common nuisance February

25th, 1930, at 219 South Arizona Street, Butte,

Montana. All counts being based upon violations

of Chapter 2, Title 27, U. S. Codes.

(b) Defendant's plea of guilty to the indict-

ment.

(c) Sentence of the Court upon plea of guilty,

and conviction of defendant upon said plea.

(d) Defendant's petition for the return to him

of personal property seized on February 25th, 1930,

from his place of business at 219 South Arizona

Street, Butte, Montana, the place where he main-

tained a common nuisance, as disclosed by his plea

of guilty to said indictment.

(The foregoing documents and records are here

omitted because repetitious. They are set forth

in haec verba in the judgment-roll, and appear in

the transcript on appeal in said cause No. 2437.)

Thereupon both parties, having rested, the matter

of the petition of George Anderson for the restora-
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tion of the personal property seized, filed in crimi-

nal case No. 2437, and the issues involved m libel

action No. 5v^2, United States of America, libelant,

vs. George Anderson et al., libelees, were submitted

to the Court for decision, and by the Court taken

under advisement. Thereafter, and on the 29th

day of May, 1930, the Court did render its \\T'itten

decision, and did order that a decree be entered in

favor the the United States in said libel action No.

552. In which decision the Court did hold that the

liquors seized are subject to tax, and that: "It

is obvious there is no direct or any conflict between

Section 1185, supra, and Sections 34, 39, supra, of

the Prohibition Act. (N. B. The Sections above

referred to are Section 1185, Title 26, U. S. Codes,

and Sections 34 and 39, Chapter 2, Title 27, U. S.

Codes) . . . The Covernment's case [31] is

made out, the articles were forfeited and now con-

demned; and decrees are rendered accordingly."

Thereafter, and on the 31st day of Maj^, 1930, on

application of George D. Toole, of counsel for the

defendant in criminal cause No. 2437, and libel

action No. 552 for libelee, the Court ordered that

the exception of the said George Anderson to the

ruling and decision of the Court be, and it was,

duly noted, and 30 days were granted within which

to prepare, serve and file a bill of exceptions herein,

and bond on stay of execution was ordered fixed at

$500.

Thereafter, and on the 31st day of May, 1930, the

petition of the defendant, George Anderson, in

criminal cause No. 2437, theretofore by the Court
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taken under advisement, was by the Court denied,

and upon application of George D. Toole, of coun-

sel for the petitioner, Oeorge Anderson, the excep-

tion of the petitioner, George Anderson, to such

ruling was duly noted.

And now, within the time allowed by law and the

order of the Court, the petitioner, George Ander-

son, in criminal cause No. 2437, entitled United

States of America, plaintiff, vs. George Anderson,

defendant; and of George Anderson, libelee in libel

action No. 552, entitled United States of America,

libelant, vs. George Anderson {alias George

Eoman), and Mixer, etc., libelees, presents this, his

proposed bill of exceptions, and prays that the same

may be signed, settled and allowed as such.

Dated this 9th day of June, 1930.

GEORGE D. TOOLE,
C. S. WAGNER,

Attorneys for Defendant and Libelee, George An-

derson.

Service acknowledge and copy received this 9th

day of June, 1930.

WELLINGTON D. RANKIN,
United States Attorney for the District of Montana,

HOWARD A. JOHNSON,
Assistant United States Attorney,

Attorneys for Plaintiff and Libelant. [32]

STIPULATION RE TRANSCRIPT OF PRO-
CEEDINGS INTRODUCED.

It is hereby stipulated and agreed by and between

the United States of America, plaintiff* in the crimi-
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nal action No. 2437, and libelant in libel action No.

552, represented by its attorneys, Wellington D.

Bankin and Howard A. Johnson, and the defendant,

George Anderson, in criminal cause No. 2437, and

libelee in libel action No. 552, represented by his

attorneys, George D. Toole and C. S. Wagner, that

the above and foregoing is a full, true and correct

statement and transcript of the proceedings and

records introduced in evidence, had and held at the

trial and hearings in said respective causes, indu-

ing proceedings subsequent thereto, and no amend-

ments are proposed by plaintiff or libelant, but

such amendments are hereby waived.

Dated, June 11th, 1930.

WEiLLINGTON D. RANKIN,
HOWARD A. JOHNSON,

Attorneys for Plaintiff: and Libelant.

GEORGE D. TOOLE,
C. S. WAGNER,

Attorneys for Defendant and Libelee, George An-
derson.

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS.

In pursuance of the above and foregoing stipula-

tion, and having examined the records as herein-

above set forth, I hereby settle and allow the same
as the statement of the cases and bill of exceptions

of George Anderson, defendant in criminal cause

No. 2437, and libelee in libel action No. 552.
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Dated this 14 day of June, 1930.

BOURQiUIN,
Judge.

Filed June 16, 1930. [33]

[Title of Cause—Nos. 545, 552.]

MINUTES OF COURT—MAY 29, 1930—ORDER
DIRECTING ENTRY OF DECREE.

These causes heretofore duly heard and submitted

to the Court came on regularly for the judgment

and decision of the court. Thereupon, after due

consideration, court filed its written decision and

ordered that a decree be entered in favor of the

United States in each case.

[Title of Cause—Nos. 545, 552.]

MINUTES OF COURT—MAY 31, 1930—ORDER
GRANTING THIRTY DAYS TO PRE-
PARE, SERVE AND FILE BILL OF EX-
CEPTIONS AND FIXING AMOUNT OF
BOND.

On motion of George D. Toole, Esq., attorney for

libelee George Anderson and for claimant Edward
^yan. Court ordered that the exceptions of such

parties to the ruling and decision of the Court in

said cases be and hereby is duly noted. Thereupon

on motion of Mr. Toole, Court ordered that said
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parties be granted 30 days within which to prepare,

serve and tile a bill of exceptions herein, and bond

on stay of execution was ordered fixed at $500.00,

and 3 days granted to inrmshed the same. [34]

[Title of Court and Cause—Nos. 545, 552.]

OPINION.

Libels to establish forfeiture and to condemn cer-

tain personal property for that the articles were

in buildings wherein intoxicating liquors were

possessed for sale without payment of the taxes due

thereon, with design to avoid payment of the tax.

Claimants other than the defaulting taxpayers ap-

pear and defend.

In the Lewis case, it appears the premises were

the usual soft-drink establishment wherein Lewis

and others were retailing "moonshine whiskey for

beverage purposes, and search disclosed the usual

trivial stock on hand discoverable, viz. : on gallon

of the "moon," on and a half gallons of gin, and

twenty-seven pints of home brew beer. The con-

tainers were without tax stamps, but the very ex-

istence of such liquors is sufficient evidence of in-

ternal revenue taxes due and unpaid. Lewis and

another were arrested and all articles were seized.

Those arrested were prosecuted for violation of the

National Prohibition Act, Lewis defaulted, the

other plead guilty, and this proceeding was in-

stituted. The arrests and seizure were by prohibi-

tion agents.
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In the Anderson case, the facts are practically

likewise.

Section 1185, T. 26, U. S. C. A., provides that

any articles [35] on which internal revenue taxes

are imposed, in possession for the i^urpose of being

sold with design to avoid payment of the tax, may

be seized by a collector specially authorized by the

Commissioner of Internal Revenue, and forfeited

to the United States ; and that all personal property

whatsoever in the building or inclosure wherein said

articles are found, may also be so seized and for-

feited.

All persons know these liquors are subject to tax,

that in existence and being sold for beverages, the

taxes are due and unpaid, and the whole unlawful,

the sellers are proceeding secretly, to avoid detec-

tion by Government, and so, to defeat collection of

the tax. They are incited by several evil designs

and intents. The claimants argue, however, that

this internal revenue statute is repealed by Sec. 39,

T. 27, U. S. C. A., which provides that liquor un-

lawfully possessed and all property designed for

unlawful manufacture shall be destroyed unless the

Court orders otherwise, if not by Section 34, Id.,

providing for abatement of liquor nuisances. Va-
rious cases are cited to the contention that the in-

ternal revenue statutes are thus impliedly repealed

by the Prohibition Act. In the beginning many
were inclin(ied to so hold. See U. S. vs. Herter,

24 Fed. (2d) 112; Id., 30 Fed. (2d) 970.

Congress applied a sharp corrective rap over the

knuckles by the Willis-Campbell Act. None the
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less, again is some inclination manifested to avoid

its intent by construction, perhaps calling for new

and more emphatic legislation. The act last afore-

said provides that despite the Prohibition Act, the

Internal Eevenue Laws ^^contin in force . . .

except such provisions of such laws as are directly

in conflict with" the Prohibition Act. It is obvious

there is no direct or any conflict between Section

1185, supra, and Sections 34, 39, supra, of the Pro-

hibition Act.

See U. S. vs. One Ice Box et al., 37 Fed. (2d) 120.

The Waterloo etc. Corp. case, recently decided by

the C. C. A. 2d Circuit, not yet reported. [36]

The Government's case is made out, the articles

were forfeited and now condemned ; and decrees are

rendered accordingly. May 29th, 1930.

BOURQUIN, J.

Piled May 29th, 1930. [37]

District Court of the United States, District of

Montana, Butte Division.

No. 552.

UNITED STATES OF AMERICA,
Libelant,

vs.

GEORGE ANDERSON (alias GEORGE RO-
MAN), and 1 Mixer, etc..

Libelees.
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DECREE.

This cause came on regularly to be heard on the

27th day of May, 1930, the United States of Amer-

ica being represented by Howard A. Johnson, As-

sistant United States Attorney for the District of

Montana, and the libelee, George Anderson (alias

George Roman) appearing by George D. Toole, his

attorney, and thereupon, upon proof being submit-

ted and upon consideration thereof

;

The Court found that all the allegations in the

libel of information herein are true, and that the

libelant is entitled to have forfeited to it the said

personal property in said information described.

WHEREFORE, it is adjudged and decreed:

1. That said 1 mixer, 1 cigar case, 1 cash regis-

ter, 1 back bar bottom—3 sections, 1 small glass

case, 1 mirror, 1 bar top, 1 bar base—2 sections, 1

wash rack and 1 back bar top with mirror, now in

the custody of the United States Marshal for the

District of Montana, be and the same is hereby for-

feited to the United States of America.

2. That the United States Marshal for the Dis-

trict of Montana, be and he is hereby directed to

sell said personal property at public auction to the

highest bidder for cash, at the Jones Transfer and

Storage Company warehouse, Butte, Montana, af-

ter due notice of said sale by publication of notice

thereof in one issue of the "Butte Daily Post" at

least 15 days prior to the date of said sale, and by
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posting copies of said notice in three public places

in Butte, Montana.

3. That the libelant, the United States of Amer-

ica, do have and recover from the libelee, its costs

and disbursements herein expended, taxed in the

sum of $38.02.

Dated and entered this 10th day of June, 1930.

WITNESS, the Honorable GEOROE M. BOUR-
QUIN, Judge of the above-entitled court.

C. R. GARLOW,
Clerk.

By L. R. Polglase,

Deputy. [38]

[Title of Cause.]

MINUTES OF COURT—MAY 31, 1930—ORDER
DENYING PETITION FOR RETURN OF
CERTAIN PROPERTY.

The petition of the defendant herein for the re-

turn of certain property having been heretofore

heard by the Court in connection with the hearing

in No. 552, United States, Libelant, vs. George An-

derson, etc.. Libelees, and by the Court taken un-

der advisement, was by the Court denied, and upon

application of George D. Toole, Esq., of counsel for

the petitioner, the exception of the petitioner to the

ruling of the Court was duly noted. [39]
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[Title of Court and Cause—No. 2437.]

ASSIGNMENT OF ERRORS.

Now comes the defendant in the above-entitled

case and files the following assigTiinent of errors

upon which he will reply upon the prosecution of

the appeal in the above-entitled case from that cer-

tain order duly given and made in the above-en-

titled case after judgment of conviction had been

pronounced against defendant for a violation of the

National Prohibition Act (Chapter 2, Title 27, U.

S. Codes), viz.: unlawful sale of intoxicating li-

quor February 7th, 1930, unlawful possession of in-

toxicating liquor Febiiiary 25th, 1930, and mainte-

nance of a common nuisance February 25th, 1930.

Said order being made, rendered and entered in the

above-entitled court and cause on the 31st day of

May, 1930, and denied defendant's petition for the

return to him of personal property and trade fix-

tures seized at his place of business, 219 South Ari-

zona Street, Butte, Montana, February 25th, 1930.

ASSIGNMENT OF ERROR No. I.

The Court erred in overruling defendant's objec-

tion to the testimony of the witness Ed. Donovan,

after the said Ed. Donovan had testified that he was

a federal prohibition agent and had assisted in the

search of the premises at 219 South Arizona Street

[40] on February 25th; that there was intoxicat-

ing liquor found there, some 2 gallons of gin and a

small amount of moonshine whiskey.
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Q. Any revenue stamps on any of the containers

in which the liquor was found?

Mr. WAGNER.—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—Overiniled, you may answer.

Mr. WAGNER.—Exception.

A. There was not.

The WITNESS.—I helped remove the fixtures at

that time, consisting of a cigar case, back bar, cash

register, small glass case, mirror and wash rack.

(Bill of exceptions, pp. 4, 5.)

ASSIGNMENT OF ERROR No. II.

The Court erred in denying defendant's petition

to have restored to him personal property seized at

his place of business at 219 South Arizona Street,

Butte, Montana, on February 25th, 1930, consisting

of 1/2 doz. 16-oz. glasses, 1 doz. 12-oz. glasses, 1 doz.

8-oz. glasses, 1 doz. 6-oz. glasses, 1 barber's mirror,

1 wall clock, 1 wall case, 1 front bar, 1 back bar,

and 1 National cash register; which said order was

duly given and made after defendant had been con-

victed of a violation of the National Prohibition

Act (Chapter 2, Title 27, U. S. Codes), viz.: for

unlawful sale of intoxicating liquor on February

7th, 1930; unlawful possession of intoxicating li-

quor on February 25th, 1930, and maintenance of

a common nuisance on February 25th, 1930.

Which said order denying defendant's petition

was duly given, made and entered on the 31st day

of May, 1930, and to which the defendant by his
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counsel, George D. Toole, then and there duly ex-

cepted, and which said exception was ordered noted

by the Court. (Tr., 39.) [41]

WHEREFORE, the defendant and appellant,

prays that the said order be annulled and set aside,

with directions to the District Court of the District

of Montana, Butte Division, to make, render and

enter an order granting defendant and appellant's

petition for the restoration of the property speci-

fied in his petition.

Dated this 17th day of June, 1930.

GEORGE D. TOOLE,
C. S. WAGNER,

Attorneys for Defendant and Appellant.

Filed June 17th, 1930. [42]

[Title of Court and Cause—No. 2437.]

PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

To the Honorable GEORGE M. BOURQUIN, Dis-

trict Judge:

The above-named defendant, George Anderson,

feeling aggrieved by the order of the Court ren-

dered and entered in the above-entitled cause on the

31st day of May, 1930, wherein the Court denied

the defendant's petition for the return to him of

personal property alleged by him to have been un-

lawfully seized, does hereby appeal from said order

to the Circuit Court of Appeals for the Ninth Cir-
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cuit, sitting at San Francisco, California, for the

reasons set forth in the assignment of errors filed

herewith, and he prays that his appeal be allowed,

and that citation be issued as provided by law, and

that a transcript of the record, proceedings and doc-

uments upon which the order was made, duly au-

thenticated, be sent to the Circuit Court of Appeals

for the Ninth Circuit under the rules of such court

in such cases made and provided.

And your petitioner further prays that the

proper order relating to the required security to be

required of him be made.

Dated this 24th day of June, 1930.

GEORGE D. TOOLE,
C. S. WAGNER,

Attorneys for Defendant. [43]

ORDER.

Appeal allowed upon giving bond as required by

law in the sum of 200 dollars.

Dated this 20th day of June, 1930.

BOURQiUIN,
Judge.

Filed June 24th, 1930. [44]

[Title of Court and Cause—No. 2437.]

BOND ON APPEAL.

Approved and filed June 24, 1930. [45]
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[Title of Court and Cause—No. 2437.]

CITATION ON APPEAL.

United States of America,

District of Montana,

Butte Division,—ss.

To the Above-named Plaintiff, and to WELLING-
TON D. RANKIN, United States Attorney for

the District of Montana, and HOWARD A.

JOHNSON, Assistant United States Attor-

ney, Your Attorneys:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit at the city of San Fran-

cisco, in the State of California, on the 19th day

of July, 1930, pursuant to an order allowing an ap-

peal filed and entered in the Clerk's office of the

District Court of the United States for the District

of Montana, Butte Division, from an order made

after a judgment of conviction of the defendant for

a violation of the National Prohibition Act, filed

and entered on the 31st day of May, 1930, in that

certain criminal action No. 2437, wherein the

United States of America is plaintiff, and Greorge

Anderson is defendant, wherein and wherel defend-

ant's petition for the restoration to him of certain

personal property seized in connection with his vio-

lation of the National [47] Prohibition Act was

by the Court denied, to show cause as appellee, if

any there be, why the order denying defendant's
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petition for the restoration of personal property

aforesaid, as in said order allowing appeal men-

tioned, should not be corrected, and why justice

should not be done to the parties in that behalf.

WITNESS the Honorable GEORGE M. BOUR-
QUIN, United States District Judge for the Dis-

trict of Montana, Butte Division, this, the 24th day

of June, A. D. 1930, and of the Independence of the

United States of America the one hundred fifty-

fourth year.

BOURQUIN,
United States District Judge for the District of

Montana.

Due and legal service of the above and foregoing

citation is hereby acknowledged and copy received

this 26th day of June, 1930.

WELLINGTON D. RANKIN,
United States Attorney for the District of Mon-

tana,

HOWARD A. JOHNSON,
Assistant United States Attorney,

Attorneys for Libelant and Appellee.

Filed June 26th, 1930. [48]

[Title of Court and Cause—No. 552.]

ASSIGNMENT OF ERRORS.
Now comes the libelee, George Anderson, in the

above-entitled case, and files the following assign-

ment of errors, upon which he will rely upon the

prosecution of the appeal in the above-entitled case

from the final Judgment and decree duly given and
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made and entered in the above-entitled case on the

10th day of June, 1930, in favor of the libelant and

against the libelees, forfeiting and condemning to

the Government certain personal property seized

at 219 South Arizona Street, Butte, Montana, with

certain intoxicating liquors, upon which taxes had

not been paid, in violation of Section 1185, Title 26,

U. S. Codes.

ASSIGNMENT OF ERROE No. I.

The Court erred in overruling libelee's general

demurrer to the libelant's libel of information, for

that the said libel of information does not state

facts sufficient to constitute a cause of action, in

this, to wit : that the said libel of information shows

upon its face that the property seized consists of

the fixtures and equipment of a soft-drink parlor

operated by libelee, George Anderson, at 219 South

Arizona, Street, Butte, Montana, on February 25th,

1930, in connection with the possession by the said

libelee of intoxicating liquors alleged to have been

[49] by him kept and possessed wilfully, wrong-

fully, unlawfully and feloniously, for use and in-

tended for sale and being under his control for sale

for beverage purposes, in violation of the internal

revenue laws of the United States of America.

That the description of the said personal property

so seized discloses that it is not of the class, kind

or species, subject to seizure, forfeiture, or condem-

nation, in connection with the unlawful possession

or sale of intoxicating liquors, fit for beverage pur-

poses, in fraud of the internal revenue laws of the
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United States of America, and particularly said

property is not subject to forfeiture or condemna-

tion under the provisions of section 1185, Title 26,

U. S. Codes. Further no conviction of the libelee,

or other person, in connection with the alleged of-

fense, is alleged in said libel of information.

ASSIGNMENT OF ERROR No. II.

The Court erred in holding and deciding: "It is

obvious there is no direct conflict between section

1185, supra, and sections 34, 39, supra, of the Pro-

hibition Act (N. B. the sections referred to are sec.

1185, Title 26, U. S. Codes, and sees. 34 and 39,

Chap. 2, Title 27, U. S. Codes) ... The Gov-

ernment's case is made out, the articles were for-

feited and now condemned; decrees are rendered

accordingly"; for that the property described is not

subject to forfeiture or condemnation either under

the said section of the Internal Revenue Laws or

the sections of the National Prohibition Act re-

ferred to, or any other law or laws of the United

States of America.

ASSIGNMENT OF ERROR No. III.

The Court erred in holding and deciding the

property described in the libel of information is

forfeited and now condemned under the provisions

of section 1185, Title 26, U. S. Codes, for that when

said decision was rendered the libelee, George An-

derson, as defendant in criminal cause No. 2437,

had already been convicted for the unlawful posses-

sion [50] of said intoxicating liquors, and the
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maintenance of a common nuisance in relation

thereto, at 219 South Arizona Street, Butte, Mon-

tana, under the provisions of Chapter 2, Title 27,

U. S. Codes, as disclosed by the record of his con-

viction offered and received in evidence at the trial

of this libel action.

ASSIGNMENT OF ERROR No. IV.

The judgment and decree is contrary to law, for

that the property forfeited and condemned is not

subject to condemnation or forfeiture under any

provision of the Internal Revenue laws of the

United States of America, or of the National Pro-

hibition Act.

ASSIGNMENT OF ERROR No. V.

The judgment is contrary to law, because the

property forfeited and condemned is not the sub-

ject of forfeiture under section 1185, Title 26, U.

S. Codes, after libelee's conviction for the unlaw-

ful possession of said intoxicating liquors, and his

maintenance of a nuisance in connection therewith,

on the 25th day of February, 1930, under Chapter

2, Title 27, U. S. Codes.

WHEREFORE, libelee and appellant prays that

the said judgment and decree be reversed, with di-

rections to the District Court of the District of

Montana, Butte Division, to enter judgment and de-

cree in favor of libelee and appellant for the resto-

ration to him of the property described in the libel

of information and judgment.
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Dated this ITth day of June, 1930.

GEORGE D. TOOLE,
C. S. WAGNER,

Attorneys for Libelee and Appellant.

Filed June 17th, 1930. [51]

[Title of Court and Cause—No. 552.]

PETITION FOR APPEAL AND ORDER
ALLOWING SAME.

To the Honorable GEORGE M. BOURQUIN, Dis-

trict Judge:

The above-named libelee, George Anderson, feel-

ing aggrieved by the decree rendered and entered

in the above-entitled cause on the 10th day of June,

1930, forfeiting and condemning specified articles

of personal property under Section 1185, Title 26,

U. S. Codes, does hereby appeal from said decree

to the United States Circuit Court of Appeals for

the Ninth Circuit, sitting at San Francisco, Cali-

fornia, for the reasons set forth in the assignments

of errors filed herewith, and he prays that his ap-

peal be allowed, and that citation be issued as pro-

vided by law, and that a transcript of the record,

proceedings and documents upon which the decree

was made, duly authenticated, be sent to the Cir-

cuit Court of Appeals for the Ninth Circuit under

the rules of such court in such cases made and pro-

vided.



United States of America. 57

And your petitioner further prays that the

proper order relating to the required security to be

required of him be made.

Dated this 20th day of June, 1930.

GEOEGE D. TOOLE,
C. S. WAGNER,

Attorneys for Libelee, George Anderson. [52]

ORDER.

Now, June 20, 1930, the libelee, George Ander-

son, having by his counsel heretofore, on the 31st

day of May, 1930, applied to this Court for a

supersedeas pending appeal, and the Court having

fixed bonds for said purpose in the sum of $500,

the foregoing petition for appeal is hereby allowed,

and a good and sufficient bond in due form' of law

having been furnished and approved, the Clerk is

hereby directed to stay the mandate of the decree

made, rendered and entered herein pending the

appeal of the said George Anderson, libelee, and

until the further order of the Court.

BOURQUIN,
Judge.

Filed June 24th, 1930. [53]

[Title of Court and Cause—No. 552.]

BOND ON APPEAL.

Approved and filed on June 24, 1930. [54]
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[Title of Court and Cause—No. 552.]

CITATION ON APPEAL.

United States of America,

District of Montana,

Butte Division,—ss.

To the Above-named Libelant, and to WELLING-
TON D. RANKIN, United States Attorney

for the District of Montana, and HOWARD
A. JOHNSON, Assistant United States At-

torney, Attorneys for Libelant:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the city of San Fran-

cisco, in the State of California, on the 19th day of

July, A. D. 1930, pursuant to an order allowing an

appeal filed and entered in the Clerk's office of the

District Court of the United States for the Dis-

trict of Montana, Butte Division, from a final de-

cree signed, filed and entered on the 10th day of

June, 1930, in that certain libel action No. 552,

wherein the United States of America is libelant,

and George Anderson (alias George Roman), and

1 Mixer, etc., are libelees, and you are appellee, to

show^ cause, if any there be, why the decree ren-

dered against the said appellant, George Anderson,

libelee, as in said order allowing appeal mentioned,

should not be corrected, and why justice should not

be done to the parties [57] in that behalf.

WITNESS the Honorable GEORGE M. BOUR-
QUIN, United States District Judge for the Dis-
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trict of Montana, Butte Division, this, the 24th day

of June, A. D. 1930, and of the Independence of

the United States of America the one hundred fifty-

fourth year.

BOURQUIN,
United States District Judge for the District of

Montana.

Due and legal service of the above and foregoing

citation is hereby acknowledged and copy received

this 2 day of June, 1930.

WELLINGTON D. RANKIN,
United States Attorney for the District of Mon-

tana,

HOWARD A. JOHNSON,
Assistant United States Attorney,

Attorneys for Libelant and Appellee.

Filed June 26th, 1930. [58]

[Title of Court and Cause—Nos. 552, 2437.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please prepare transcript on appeal from the

District Court of the District of Montana, Butte

Division, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, and combine in one record the records and

files referred to in each of the above-entitled cases.

(For brevity the cases will be referred to by num-

ber.) The caption will be in No. 2437 in re peti-

tion of the defendant, George Anderson, for the
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return of seized personal property; George Ander-

son, Appellant, vs. United States of America, Ap-

pellee.

No. 2437. 1, the complaint of J. Q. Adams, filed

February 25tli, 1930, before L. M. Van Etten,

United States Commissioner, and in your office

March 18th, 1930; 2, the return of the proceedings

had before L. M. Van Etten, United States Com-

missioner, filed in your office March 18th, 1930; 3,

the date viz.: [59] May 18th, 1930, defendant

filed his verified petition and motion for an order

to restore property unlawfully seized; 4, the in-

dictment; 5, amended petition and motion for re-

turn of property and suppression of evidence; 6,

minutes of the court of Friday, May 30th, 1930,

showing entry of judgment of conviction. No. 552

.

7, the libel of information ; 8, the warrant of arrest

and monition; 9, the marshal's return of property

seized; 10, libelees' demurrer to the libel of in-

formation and the order of the court thereon; 11,

answer and defense of George Anderson, libelee,

to libelant's libel. No. 2437, and No. 552. 12,

statement of the case and bill of exceptions,

signed, settled and allowed. No. 552. 13, minutes

of the court of May 29th, 1930, and May 31st, 1930;

14, opinion and decision of the court; 15, judg-

ment and decree, dated June 10th, 1930. No. 2437.

16, minutes of the court May 31st, 1930; 17, as-

signment of errors ; 18, petition of appeal and order

allowing same; 19, bond on appeal; 20, citation,

by copy (attach the original citation with accep-

tance of service to the transcript). No. 552. 21,
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assignment of errors; 22, petition for appeal and

order allowing same; 23, bond on appeal; 24, cita-

tion, by copy. (Attach original citation with ac-

knowledgment of service thereon.) 25, a copy of

this praecipe.

Attach your certificate in due form of law, and

certify the cost of this transcript, and that it has

been paid by Gleorge Anderson, appellant.

Dated this 26th day of June, 1930.

GEORGE D. TOOLE,
C. S. WAGNER,
Attorneys for Appellant.

Service of the foregoing praecipe acknowledged

and copy received this 26th day of June, 1930.

WELLINGTON D. RANKIN,
United States Attorney for the District of Mon-

tana.

By HOWARD A. JOHNSON,
Assistant United States Attorney.

Filed June 26th, 1930. [60]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, C. R. Garlow, Clerk of the District Court of the

United States for the District of Montana, hereby

certify the foregoing transcript, consisting of 61

pages, contains a full, true and correct copy of the

papers, records, proceedings had and orders en-

tered in the causes entitled respectively "LTnited
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States of America, Plaintiff, versus George Ander-

son, alias George Roman, Defendant; No. 2437,

Criminal Docket"; and "United States of America,

Libelant, versus George Anderson, alias George

Roman, and 1 Mixer, etc.. Libelees; No. 552, Civil

Law Docket"; of the records and files of the Dis-

trict Court of the United States for the District of

Montana, Butte Division; as required by the prae-

cipe for transcript, of record and on file in said

causes, as appears by copy of said praecipe in-

corporated herein.

I do further certify that the original citations,

with acknowledgment of service, together with

service of copies of the assignments of errors, are

attached hereto.

I further certify that the costs of the foregoing

transcript of the record, amounting to the sum of

$8.90 have been paid in full by George Anderson,

appellant.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the official seal of said court,

at Butte, Montana, this, the 27th day of June, 1930,

in the year of our Independence the one hundred

fifty-fourth.

[Seal] C. R. GARLOW,
Clerk.

By L. R. Polglase,

Deputy. [61]

[Endorsed] : No. 6185. United States Circuit

Court of Appeals for the Ninth Circuit. In the
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Matter of the Petition of George Anderson, for the

Return of ^ Doz. 16-Oz. Glasses, etc., and George

Anderson, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeals

from' the United States District Court for the Dis-

trict of Montana.

Filed July 1, 1930.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




